In 2003 (Köbler judgment),4 the Court had already affirmed the State liability for a breach of eu law by the judiciary adjudicating at last instance and a right of action requiring, under certain conditions, reparation. This principle, according to the Court, must be regarded as enhancing the quality of the legal system and thus, in the long run, the authority of the judiciary.5
In the two cases concerning Italy, the European Court specified that a national law cannot exclude, in a general manner, State liability for the infringement of eu law by the judge, by reason that such infringement results from an interpretation of law or an assessment of facts and evidence. 6 The Court pointed out the responsibility of the Italian legislator and called for a reform in the field. 7 The problem was that the Italian law (no. 117/1988) established State liability only in exceptional cases and only if committed with intention or gross negligence. But, more than that, the practice of Italian courts was so tolerant towards the judiciary that it resulted in a systematic dismissal of complaints brought against the Italian State. In other words, our law proved to be completely inefficient in the protection of individual rights and resulted in a sort of general immunity of the State (and consequently of the judge) for damage caused by judicial decisions.
